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FREQUENTLY ASKED QUESTIONS ABOUT THE   

FAMILY UNITY WAIVER 

On Friday, January 6, 2012 President Obama and the United States Citizenship and Immigration Service 

(USCIS) announced their intent to change United States immigration policy in order to help keep families 

together during sometimes lengthy reviews of visa applications.  Immigrant advocates have called this change the 

Family Unity Waiver.  This announcement marked an important victory for immigrant families and the broader 

immigrant rights movement, and it was the result of extensive work done by immigrant rights organizations over 

the last year. 

Is this a new law?  NO, only Congress can pass a law.  It’s a proposed rule change – a rule decides details 

about how a law that already exists is enforced or carried out.  The process to make a rule change can take several 

months to complete and so the rule change is NOT in effect. 

What is the current law regarding Family Petitions?  ?   U.S citizens and Legal Permanent 

Residents could file petitions on behalf of their spouses, parents and children to regularize their status.  In most cases 

their relatives need to travel to the U.S embassies in their countries of origin to pick up their visas.  But as soon as they 

leave the U.S, they will automatically activate “THE 3 AND 10 YEAR BAR” and will not be allowed to come back, unless 

they apply for a 3/10 Bar Waiver.  Families can spend anywhere between a matter of weeks of a matter of several years, 

waiting to be approved or waiting for the 3 or 10 year bar to expire. During this time families face separation, affecting the 

livelihood and well-being of the entire family. 

What are the 3 and 10 year bars?   The bars go into effect once an immigrant leaves the country.  If an 

immigrant accumulates more than 180 days of illegal presence and leaves the country, they will be barred from coming 

back for up to 3 years.  If they accumulate more than 365 days (1 year), then they could be barred for up to 10 years.    

What is a 3 and 10 Year Bar Waiver?  You can only apply for the 3 and 10 year Waiver when you are 

abroad, but there is no guarantee that you will be approved for the waiver.   To qualify for the Waiver, the immigrant 

needs to prove their absence will inflict “extreme hardship” on the U.S citizen.  The waiting time for the approval varies 

from a couple of months to a few years.  During this waiting time the families will remain separated.  In cases where the 

Waiver is denied, families could be apart for up to 3 or 10 years, depending on the illegal presence the immigrant had 

accumulated in the U.S. 

How will the new Family Unity Waiver work?  USCIS is proposing the rule change  allow spouses 

or unmarried children (under 21 years of age) of U.S. Citizens to apply for the waiver BEFORE they leave the United 

States to apply for an immigrant visa at the US consulate.  This way they will know whether the family member was 

approved for the waiver before they leave for their appointment at the consulate.  This will result in a much shorter 

processing time outside the U.S. and more people going through the process and fewer families being separated.  

Immigrant organizations are advocating for the rule change to include legal permanent residents who are petitioning 

family members in the Family Unity Waiver. 
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Will all undocumented immigrants be able to apply?  NO, only certain people who are seeking 

legal residence through a family petition and who face the 3 or 10 year bars will be affected by this rule change.   

Who may be able to benefit?  At this moment, U.S. Citizenship and Immigration Services is only considering 

spouses and children under 21 years of age of U.S. Citizens  to be eligible for this change in process.   The proposal does 

not currently help other relatives of U.S. citizens or any relatives of Lawful Permanent Residents.  Immigrant rights 

advocates want to create pressure to include more people. 

Has the new rule gone into effect yet?  NO, it’s only an announcement that a formal proposal is 

coming.  When the formal proposal comes out later this year, there will be time for those who either support or oppose the 

rule to submit public comment.   After the public comment period closes, it will take several more months to consider the 

public comments and then present the final rule change. 

When can I apply?  NOT YET.   This is just a notice that they intend to issue a proposed rule. There is not even a 

proposed rule yet. 

WHAT CAN I DO NOW?   Get in touch with your local organization or the Fair Immigration Reform Movement 

(FIRM) and take action today by: 

 Collect testimonies from U.S. Citizens and Legal Permanent Residents who may be able to benefit from the 

Family Unity Waiver.   

 Send the text message “JUSTICE” to 69866 to receive updates on the Family Unity Waiver and other ways to 

support immigrant rights. 

 Keeping checking the Family Unity Waiver website so you know when the public comment period is open and for 

additional information:  http://fairimmigration.org/share/family-unity-waiver-a-grassroots-toolkit-on-changes-to-

the-3-and-10-year-bar/ .   
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